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The Brown Act's requirement to maintain the confidentiality of closed session 
written and oral communications is enforceable in a number of ways including but not 
limited to : 

• Injunctive relief to prevent the disclosure of confidential information. 

• Disciplinary action against an employee, who has willfully disclosed 
confidential information in violation of this requirement, provided that 
the employee is given notice or training regarding the confidentiality 
requirement. 

• Referral of a member of a legislative body who has willfully disclosed 
confidential information to the grand jury. 

(Gov. Code§ 54963(c).) Plaintiff also is entitled to recover attorney's fees under the 
Brown Act if s/he prevails. 

Additionally, both Oakland's Government Ethics Act10 ("GEA") and state law 
prohibit disclosure of confidential information. 

The GEA prohibits disclosure of confidential information for personal advantage, 
private interest or pecuniary gain. OMC section 2.25.040(0) provides: 

Confidential Information. A Public Servant shall not willfully and knowingly 
disclose for pecuniary gain, personal advantage or private interest, to any other 
person, confidential information acquired by him or her in the course of his or her 
official duties. 

The GEA provides administrative, civil, criminal and other penalties for violations. 
(OMC section 2.25.080(C).) Penalties include but are not limited to the following: 

• Criminal Penalties- It is a misdemeanor to knowingly or willfully violate any 
provision of the GEA. Any person who knowingly or willfully causes any other 
person to violate any provision of the GEA, or who aids and abets any other 
person in the violation of any provision of the GEA, shall be liable under the 
provisions of the GEA. 

10 Oakland Municipal Code Chapter 2.25. 
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• Lobbyist/City Contractor Prohibitions - No person convicted of a misdemeanor 
under the GEA shall act as a lobbyist or as a City contractor for a period of 
four years following the date of the conviction unless the court, at the time of 
sentencing, specifically determines that this provision shall not be applicable. 

• Civil Penalties. Any person who intentionally or negligently violates any 
provision of the GEA shall be liable in a civil action brought by the Public 
Ethics Commission or by the City Attorney for an amount up to $5,000.00 per 
violation, or up to three times the amount the person failed to report properly 
or unlawfully contributed expended, gave or received, whichever is greater. 

• Administrative Penalties. Any person who violates any provision of the GEA 
shall be liable in an administrative proceeding before the Public Ethics 
Commission held pursuant to the Commission's Complaint Procedures. The 
Commission may impose administrative penalties in an amount up to five 
thousand dollars ($5,000.00) per violation, or up to three (3) times the amount 
the person failed to report properly or unlawfully contributed, expended, gave 
or received, whichever is greater. In addition to administrative penalties, the 
Commission may issue warnings to or require other remedial measures. 

• Injunctive Relief. The Public Ethics Commission, City Attorney, or any 
individual residing within the City may sue for injunctive relief to enjoin 
violations or to compel compliance with the provisions of sections 2.25.040 
(conflicts of interest and personal gain),_2.25.050 (leaving public office 
"revolving door" restrictions), 2.26.060 (perks of office and misuse of City 
resources or position for private gain) and_2.25.070 (fair process- bribery, 
payment for office or appointment) of the GEA. 

The California Government Code makes it a misdemeanor for a public officer or 
employee to disclose confidential information for pecuniary gain or use confidential 
information for pecuniary gain . Section 1 098(a) reads: 

Any current public officer or employee who willfully and knowingly 
discloses for pecuniary gain, to any other person, confidential information 
acquired by him or her in the course of his or her official duties, or uses 
any such information for the purpose of pecuniary gain, is guilty of a 
misdemeanor. 
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VI. Conclusion 

The City Attorney represents the City and its officials in their official capacities. 
The City Attorney advises individual Councilmembers regarding myriad legal issues 
pertaining to potential legislation and/or litigation, their responsibilities under the City 
Charter, conflict of interest rules and other laws and often provides them confidential 
advice that is protected by the attorney-client privilege; however, the City Attorney does 
so as counsel to the City, not as an attorney to Councilmembers in their private 
capacities. The City holds the attorney-client privilege as to such communications, and 
only the Council is authorized to waive that privilege. As a result, the City Attorney is 
bound to maintain the confidentiality of such communications, even if an individual 
Councilmember requests that the City Attorney disclose the City Attorney's advice to the 
member's personal attorney or other member of the public, or to a City board or 
commission. 

A City official, other than a Councilmember, or a City department, board or 
commission may become an independent client of the City Attorney, but only when the 
constituent sub-entity or official possesses the authority to act independently of the main 
entity. These determinations need to be made on a case-by-case basis . 

Finally, only the Council can authorize disclosure of confidential closed session 
reports and discussions/ legal advice, and it may do so only by passing a motion or 
resolution in open session . 
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Very truly yours, 

~OJ~· 
BARBARA J. PARKER 
City Attorney 


